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2a)n This action is FINAL 9h\r7l tk!- •• • 
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4) 13 Claim(s) iiI6 is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration 

5) U Claim(s) is/are allowed. 
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Status of Claim 

1. In the Patent Application, 08/627,118, an interference was declared between said 
Application and US Patent No. 5,766,605 (Sanders et al.). The Board of Appeals and Patent 
Interferences concluded, on February 26, 2002, that Sanders was not entitled to claims 1 and 13-18 
m the U.S. patent, the count corresponding to the treatment of sweat The Board fiorther concluded 
that the subject matter of claims 60-71, corresponding to Count 3 (i.e. treatment of rhinorrhea 
subject matter), was not entitled to Applicants of Application 08/627,118. This Application is a 
continuation-in-part of 09/487,477 which was a divisional of Application 08/627,1 18. Rejectic 
based Board's ruling, for claims 21-38, foUow belo^ 



ions 

3W. 



Terminal Disclaimer 

In a letter dated, 3-4-02, Applicants stated that they submitted terminal disclaimers over 
09/490,754 and 08/627,118. However, the terminal disclaimers were never received in the 
application. Farther, it is believed that temiinal disclaimers are unnecessary at this time. The 
claimed subject matter in both applications, 09/490,754 and 08/627,118, was amended to limit the 
scope to sweat. The Board had determined that Applicants were entitled to claims drawn to sweat 
in 08/627,118. Since the current claims are drawn to mucus secretion and Applications claimed 
subject matter is drawn to sweat an obviousness type double patenting rejection is not applicable. 
As such, a terminal disclaimer is unnecessary at this time. 



Estoppel 

§1.658 Final Decision: 

SriH^/'^r'"' '^'^'^^''^^^ '^"^^^ ^1 issues which (1) were raised and 
decided m the interference, (2) could have been properly rised and decided in 

§1.634, and (3) could have been properiy raised and decided in an addition^ 
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2. Claims 1-16 are rejected on Ae grounds of estoppel under nJe 37 CFR 1.658(c). 

Applicants have copied the cl^s of Sanders e. al. and atten^i.^ .„ p„,„k, ^^^^^^ 

under L607(c). 

The daims are dr^ ,0 a n,ed,cd of treadng n,ucus secreuon of a padent using botulinum 
toxm and wherein Ae mucus secretion is not a symptom of ririnorrhea. 

MPEP states "CWms wWch cannot he reje^ed as unpaten^le over the lost counts 
may sd. be subject to rejecdon on d.e ground of es^ppel". specifically refemng to 1 .«8(c) See 

MPEP2363.03.T.ec^medsubjectmat.r.d,e,„sta„tApp„cadoncou,dhave been brought 
ford, before d,e Board of ^pe* i„ „ i„^_„ ^^^^^^ ^ ^^^^ 

can be filed to redefine *e ,nterfe„ng subjecmat^r. Uu.. Applicants co^d have moved under 
..«3(c) to b.„g d,is AppKcadon in d,e ^terfer^ce proceedings . declare interference between 
<^ Application and the U.S. Paten, ,766.605. Note 4a. d.e claimed subject matter of cUims of 
the-nstantAppUcanon is similar to Coun.3ofd,e subject matter in .he .nterfer^ce between 

08/«7,,8a„dU.S.Pa.en.,76,605and could have be»d,ebasis of an addition, coun^wherein 
d.e mucus secretion was not a symp«>m of rhinorrhe. However. AppLc^ts d.d no. file a proper 
monon under ..633 and is drerefore "estopped from taking suhse^en. action in d,e USFTO which 
. .nconsisten. wid, the party's Hure to properly move" in dus Application. See MPEP 2363.03. 

Note, that this application was filed on December 6 2nni ■ . c 

i^ecemoer 6, 2001 and the interference between 08/627,118 

and Sanders was declared March 29 2001 onri o j • • 

March 2J, 2001 and a decision was made on February 26, 2002. Thus, 
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upon filing of this Application, Applicants could have timely moved under 1.633(c). Appli, 
requested to review Example 6 in this section since it most closely resembles this 



cants are 

situation. 



3. Any inquiry concerning this communication or earlier commumcations from the examiner 
should be directed to Anish Gupta whose telephone number is (703) 308-4001. If attempts to reach 
the examiner by telephone are unsuccessful, the examiner's supervisor, Brenda Brumback , can 
normally be reached on (703)306-3220. The fax phone number of this group ,s (703) 308-4242. 

Any inquiry of a general nature or relating to the status of this application should be directed 
to the Group receptionist whose telephone number is (703) 308-0196. 
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